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monitored retrievable storage installa-
tion (MRS), an initial decision direct-
ing issuance of a license under part 61 
of this chapter, or an initial decision 
under § 52.103(g) of this chapter that ac-
ceptance criteria in a combined license 
have been met, is immediately effec-
tive upon issuance unless the presiding 
officer finds that good cause has been 
shown by a party why the initial deci-
sion should not become immediately 
effective. 

(g)–(h) [Reserved] 
(i) Issuance of authorizations, permits, 

and licenses—production and utilization 
facilities. The Commission, the Direc-
tor, Office of New Reactors, or the Di-
rector, Office of Nuclear Reactor Regu-
lation, as appropriate, shall issue a 
limited work authorization under 
§ 50.10 of this chapter, an early site per-
mit under subpart A of part 52 of this 
chapter, a construction permit or con-
struction authorization under part 50 
of this chapter, an operating license 
under part 50 of this chapter, a com-
bined license under subpart C of part 52 
of this chapter, or a manufacturing li-
cense under subpart F of part 52 of this 
chapter within 10 days from the date of 
issuance of the initial decision: 

(1) If the Commission or the appro-
priate Director has made all findings 
necessary for issuance of the authoriza-
tion, permit or license, not within the 
scope of the initial decision of the pre-
siding officer; and 

(2) Notwithstanding the pendency of 
a petition for reconsideration under 
§ 2.345, a petition for review under 
§ 2.341, or a motion for stay under 
§ 2.342, or the filing of a petition under 
§ 2.206. 

(j) Issuance of finding on acceptance 
criteria under 10 CFR 52.103. The Com-
mission, the Director of the Office of 
New Reactors, or the Director of the 
Office of Nuclear Reactor Regulation, 
as appropriate, shall make the finding 
under 10 CFR 52.103(g) that acceptance 
criteria in a combined license are met 
within 10 days from the date of the pre-
siding officer’s initial decision: 

(1) If the Commission or the appro-
priate director is otherwise able to 
make the finding under 10 CFR 52.103(g) 
that the prescribed acceptance criteria 
are met for those acceptance criteria 

not within the scope of the initial deci-
sion of the presiding officer; 

(2) If the presiding officer’s initial de-
cision—with respect to contentions 
that the prescribed acceptance criteria 
have not been met—finds that those ac-
ceptance criteria have been met, and 
the Commission or the appropriate di-
rector thereafter is able to make the 
finding that those acceptance criteria 
are met; 

(3) If the presiding officer’s initial de-
cision—with respect to contentions 
that the prescribed acceptance criteria 
will not be met—finds that those ac-
ceptance criteria will be met, and the 
Commission or the appropriate director 
thereafter is able to make the finding 
that those acceptance criteria are met; 
and 

(4) Notwithstanding the pendency of 
a petition for reconsideration under 10 
CFR 2.345, a petition for review under 
10 CFR 2.341, or a motion for stay under 
10 CFR 2.342, or the filing of a petition 
under 10 CFR 2.206. 

(k) Issuance of other licenses. The 
Commission, the Director, Office of Nu-
clear Material Safety and Safeguards, 
or the Director, Office of Federal and 
State Materials and Environmental 
Management Programs, as appropriate, 
shall issue a license, including a li-
cense under part 72 of this chapter to 
store spent fuel in either an inde-
pendent spent fuel storage facility 
(ISFSI) located away from a reactor 
site or at a monitored retrievable stor-
age installation (MRS), within 10 days 
from the date of issuance of the initial 
decision: 

(1) If the Commission or the appro-
priate Director has made all findings 
necessary for issuance of the license, 
not within the scope of the initial deci-
sion of the presiding officer; and 

(2) Notwithstanding the pendency of 
a petition for reconsideration under 
§ 2.345, a petition for review under 
§ 2.341, or a motion for stay under 
§ 2.342, or the filing of a petition under 
§ 2.206. 

[77 FR 46594, Aug. 3, 2012, as amended at 77 
FR 51891, Aug. 28, 2012] 

§ 2.341 Review of decisions and actions 
of a presiding officer. 

(a)(1) Review of decisions and actions 
of a presiding officer are treated under 
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this section; provided, however, that no 
party may request further Commission 
review of a Commission determination 
to allow a period of interim operation 
under § 52.103(c) of this chapter. This 
section does not apply to appeals under 
§ 2.311 or to appeals in the high-level 
waste proceeding, which are governed 
by § 2.1015. 

(2) Within 120 days after the date of a 
decision or action by a presiding offi-
cer, or within 120 days after a petition 
for review of the decision or action has 
been served under paragraph (b) of this 
section, whichever is greater, the Com-
mission may review the decision or ac-
tion on its own motion, unless the 
Commission, in its discretion, extends 
the time for its review. 

(b)(1) Within 25 days after service of a 
full or partial initial decision by a pre-
siding officer, and within 25 days after 
service of any other decision or action 
by a presiding officer with respect to 
which a petition for review is author-
ized by this part, a party may file a pe-
tition for review with the Commission 
on the grounds specified in paragraph 
(b)(4) of this section. Unless otherwise 
authorized by law, a party to an NRC 
proceeding must file a petition for 
Commission review before seeking judi-
cial review of an agency action. 

(2) A petition for review under this 
paragraph may not be longer than 
twenty-five (25) pages, and must con-
tain the following: 

(i) A concise summary of the decision 
or action of which review is sought; 

(ii) A statement (including record ci-
tation) where the matters of fact or 
law raised in the petition for review 
were previously raised before the pre-
siding officer and, if they were not, 
why they could not have been raised; 

(iii) A concise statement why in the 
petitioner’s view the decision or action 
is erroneous; and 

(iv) A concise statement why Com-
mission review should be exercised. 

(3) Any other party to the proceeding 
may, within 25 days after service of a 
petition for review, file an answer sup-
porting or opposing Commission re-
view. This answer may not be longer 
than 25 pages and should concisely ad-
dress the matters in paragraph (b)(2) of 
this section to the extent appropriate. 
The petitioning party may file a reply 

brief within 10 days of service of any 
answer. This reply brief may not be 
longer than 5 pages. 

(4) The petition for review may be 
granted in the discretion of the Com-
mission, giving due weight to the exist-
ence of a substantial question with re-
spect to the following considerations: 

(i) A finding of material fact is clear-
ly erroneous or in conflict with a find-
ing as to the same fact in a different 
proceeding; 

(ii) A necessary legal conclusion is 
without governing precedent or is a de-
parture from or contrary to established 
law; 

(iii) A substantial and important 
question of law, policy, or discretion 
has been raised; 

(iv) The conduct of the proceeding in-
volved a prejudicial procedural error; 
or 

(v) Any other consideration which 
the Commission may deem to be in the 
public interest. 

(5) A petition for review will not be 
granted to the extent that it relies on 
matters that could have been but were 
not raised before the presiding officer. 
A matter raised sua sponte by a pre-
siding officer has been raised before the 
presiding officer for the purpose of this 
section. 

(6) A petition for review will not be 
granted as to issues raised before the 
presiding officer on a pending motion 
for reconsideration. 

(c)(1) If within 120 days after the fil-
ing of a petition for review the Com-
mission does not grant the petition, in 
whole or in part, the petition is deemed 
to be denied, unless the Commission, in 
its discretion, extends the time for its 
consideration of the petition and any 
answers to the petition. 

(2) If a petition for review is granted, 
the Commission may issue an order 
specifying the issues to be reviewed 
and designating the parties to the re-
view proceeding. The Commission may, 
in its discretion, decide the matter on 
the basis of the petition for review or it 
may specify whether any briefs may be 
filed. 

(3) Unless the Commission orders 
otherwise, any briefs on review may 
not exceed 30 pages in length, exclusive 
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of pages containing the table of con-
tents, table of citations, and any ad-
dendum containing appropriate exhib-
its, statutes, or regulations. A brief in 
excess of 10 pages must contain a table 
of contents with page references and a 
table of cases (alphabetically ar-
ranged), cited statutes, regulations, 
and other authorities, with references 
to the pages of the brief where they are 
cited. 

(d) Petitions for reconsideration of 
Commission decisions granting or de-
nying review in whole or in part will 
not be entertained. A petition for re-
consideration of a Commission decision 
after review may be filed within ten 
(10) days, but is not necessary for ex-
haustion of administrative remedies. 
However, if a petition for reconsider-
ation is filed, the Commission decision 
is not final until the petition is de-
cided. Any petition for reconsideration 
will be evaluated against the standard 
in § 2.323(e). 

(e) Neither the filing nor the grant-
ing of a petition under this section 
stays the effect of the decision or ac-
tion of the presiding officer, unless the 
Commission orders otherwise. 

(f) Interlocutory review. (1) A ruling 
referred or question certified to the 
Commission under §§ 2.319(l) or 2.323(f) 
may be reviewed if the certification or 
referral raises significant and novel 
legal or policy issues, or resolution of 
the issues would materially advance 
the orderly disposition of the pro-
ceeding. 

(2) The Commission may, in its dis-
cretion, grant interlocutory review at 
the request of a party despite the ab-
sence of a referral or certification by 
the presiding officer. A petition and an-
swer to it must be filed within the 
times and in the form prescribed in 
paragraph (b) of this section and must 
be treated in accordance with the gen-
eral provisions of this section. The pe-
tition for interlocutory review will be 
granted only if the party demonstrates 
that the issue for which the party 
seeks interlocutory review: 

(i) Threatens the party adversely af-
fected by it with immediate and seri-
ous irreparable impact which, as a 
practical matter, could not be allevi-
ated through a petition for review of 
the presiding officer’s final decision; or 

(ii) Affects the basic structure of the 
proceeding in a pervasive or unusual 
manner. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49476, Aug. 28, 2007; 77 FR 46596, Aug. 3, 
2012] 

§ 2.342 Stays of decisions. 
(a) Within ten (10) days after service 

of a decision or action of a presiding of-
ficer, any party to the proceeding may 
file an application for a stay of the ef-
fectiveness of the decision or action 
pending filing of and a decision on a pe-
tition for review. This application may 
be filed with the Commission or the 
presiding officer, but not both at the 
same time. 

(b) An application for a stay may be 
no longer than ten (10) pages, exclusive 
of affidavits, and must contain the fol-
lowing: 

(1) A concise summary of the decision 
or action which is requested to be 
stayed; 

(2) A concise statement of the 
grounds for stay, with reference to the 
factors specified in paragraph (e) of 
this section; and 

(3) To the extent that an application 
for a stay relies on facts subject to dis-
pute, appropriate references to the 
record or affidavits by knowledgeable 
persons. 

(c) Service of an application for a 
stay on the other parties must be by 
the same method, e.g., electronic or 
facsimile transmission, mail, as the 
method for filing the application with 
the Commission or the presiding offi-
cer. 

(d) Within ten (10) days after service 
of an application for a stay under this 
section, any party may file an answer 
supporting or opposing the granting of 
a stay. This answer may not be longer 
than ten (10) pages, exclusive of affida-
vits, and should concisely address the 
matters in paragraph (b) of this section 
to the extent appropriate. Further re-
plies to answers will not be enter-
tained. Filing of and service of an an-
swer on the other parties must be by 
the same method, e.g., electronic or 
facsimile transmission, mail, as the 
method for filing the application for 
the stay. 

(e) In determining whether to grant 
or deny an application for a stay, the 
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